112

TRADE DISPUTES
COXCILIATION AND
ARBITRATION
(No 2).

Preamble.

Industrial Districts,
&e.

Office of Clerk of
Awarda

Duties, &c., of Clerk

of Awards.

No. 29. 55" VIC. 1892.

Trade Disputes Conciliation and Arbitration (No. 2).

No. XXIX.

An Act to provide for the establishment of
Councils of Conciliation and of Arbitration
for the settlement of Industrial Disputes.
[31st March,1892.

ITEREAS it is believed that the establishment of Councils of
Conciliation and of Arbitration for the scttlement of disputes
between employers and emplovees would conduce to the cultivation
and maintenance of better relations, and more active sympathies,
between cmployers and their employees, and would be of  great
benefit, in the public interest, by providing simple methods for the
prevention of strikes, and other disputes, from the effects of which
industrial operations may sufler serious and lasting injury, and the
welfare and peaceful government of the country be imperilled :  Be it
therefore enacted by the Queen’s Most Excellent Majesty, by and with
the advice and -consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

Lstablishiment of Industrial Districls, §e.

1. The Governor shall, within three months after the passing
of this Aect, cause New South Wales to he divided into Industrial
Districts for the purposes of this Act, not execeding five in number;
or, at his discretion, instead of so dividing the Colony, he may treat
it as one Industrial District for the said purposes. If the Colony
shall he divided into Industrial Districts, every such District shall be
notified in the Gazefle; and in the notification” shall he specified the
designation and the limits of such District. By a like notification the
Governor may abolish, alter, subdivide or modify the boundaries of
any such Distriet, or unite any two or more Districts, and may, from
time to time and in like manner, exercise any of the said powers, as he
may think fit.

2. In and for every Industrial Distriet, or in and for the
Colony (if undivided into Distriets), there shall be a Clerk of Awards
who shall be appointed by the Governor, and he paid such salary or
remuneration as Parliament may provide. The position of Clerk of
Awards may be held separately, or in conjunction with any other
position in the Public Scrvice, as the Governor may determine.  The
Clerk of Awards shall, in the prescribed manner, report to the President
of the Council of Arbitration all proceedings and matters commenced,
taken, or done, by or before him, and shall be provided with an office.

3. It shall be the duty of the Clerk of Awards to receive and
register, and, subject to the provisions of this Act, to deal with all
apphcatlons within his District lodged by cmplovers or employces,
or on their behalf, for reference to the Council of Coneiliation for the
District, or to the Council of Arbitration, of any dispute or claim
within the meaning of this .Act; to convene any such Council for
the purposc of dmlmﬂ‘ with any such dispute or claim; to keep a

legister in which shall he entered the particulars of all references and

settlements of disputes and claims made to and by the Council of

Conciliation, and of all references and awards made to and by the

Council of Arbitration; and eenerally to do all such things and take all
such
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such proceedings as may be required in the performance of his duties
in accordance with the Regulations. The Clerk of Awards shall be
the officer to issuc all summonses to witnesses to attend to give
evidence, with or without the production of papers and documents,
before any such Council, and to issuc all notices and perform all other
acts in connection with the sittings of such Council in the preseribed
manner.

Councils of Conciliation.
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4. In and for every Industrial Districet there shall be a Council Esmblhhmcnt of

of Conciliation for the scttlement of disputes and claims pursuant to &
this Aet, which Council shall consist of four members, two to be
appointed by the Governor on the recommendation of the organisation,
or a majority of the organisations representing the interests of
cmployees and registered according to the law regulating the registra-
tion of Trade Unions or Triendly Socicties which have a registered
office or offices within such district, and two to be appointed bv him
on the recommendation of the organisation or a majority of the
organisations representing the interests of employers and registered
ZlCCOlell"“ to the law regulating the registration of Trade Unions or
I‘mcndly Societies w Lich have a 1’Lg15tu'cd office or offices within such
District ; and each such organisation or majority as aforesaid is here-
inafter referred to as a Recommending Authority. If, and so long as,
the Colony shall not be divided into Industrial Distriets, there shall be
a Council of Conciliation for the whole Colony, which shall consist of
not fewer than twelve nor more than ecighteen members; and of the
entire number (which shall in every case be some number divisible by
two) one half shall be appointed by the Governor on the recommenda-
tion of cach of the several Recommending Authorities.

The procedure for the purposes of making out lists of such
organisations and of ascertaining and giving effect to the recommen-
dations of such Recommending Authorities shall be prescribed by
regulations to be made pursuant to this Act: Provided that if and so
long as the Colony is not divided into Industrial Districts, such regu-
lations shall be so framed as to provide, as far as may be practicable,
that the Council of Conciliation appointed for the whole Colony shall
be fairly representative of all large centres of industry in the Colony

(1) As soon as practicable after a full Council shall have becn
appointed for any District, or for the entire Colony (as the
case may be), the names of the members of such Council
shall be notified in the Gazetle by the Minister.

(r1) The names and addresses of every member of a Council of
Conciliation shall be registered in the preseribed manner,
and the register of such names and addresses shall be open
to the inspection of any person during office hours, without
payment of any fee.

5. (1) The appomtme 1t for any Distriet, or for the entire Colony, Special Councils of

of a Council of Conciliation under the provisions hereinbefore contained,
shall not prevent the appointment, from time to time, as occasion may
require, of a Council of four Conciliators, two by each party to any
dispute or claim, by or on behalf of any employer or the employees of
any employer, for the purpose of dealing specially with any reference
of such dispute or claim. And the members of any such Council
shall, for all purposes of this Act, except in respect of the duration of
their office, be deemed to he and to possess all the powers and to be
entitled to the remuneration of members of a Council of Conciliation
appointed as hereinbefore provided.

If in any case there be no Council of Conciliation
appointed by the Governor, pursuant to recommendation under this

H Act,

Conciliation.
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Act, or none available for the purpose of dealing with any dispute or
claim within the meaning of this \et, and if cither party to such dispute
or claim so desires the dispute or elaim <hall be referred to Coneiliators
for settlement, and a Council of four Concilintors appointed by hoth
partics, two nmiembers of such Council being selected by each party,
shall be a Council of Coneiliation for all purposes of this Act as afore-
s‘\id' Provided that any appointments under this section shall not
take effect until after the approval thercof by the Governor.

6. Lvery niember of any such Council of Coneilintion whilst
engaged in the adjustnent of any dispute shall he remunerated for his
services in a manner anl according to a scale of payment to be fixed
and provided for by Parliament.

7. The duration of the office of & member of a Couneil of Con-
ciliation shall, except in the case of members appointed under section
five of this Act, be two vears, at the end of which term aud of cvery
successive term of two vears, a fresh appointment of members shall
be made by the Governor upon recommendation pursuant to section
four of this Act. Any person who has held office as a member of such
Council Shall: if duly recommended, he eligible for reappointment.

. Any vacaney in such Council avising through the death or
10s1n'nf1110n of any member thereof, shall be tilled bv the Governor,
upon recommendation made pursuant to the provisions of” section four
of this Act.

9. If any member of such Council shall be disabled from
illness or other cause from attending to his dutics as such member,
the Governor, on the recommendation of the proper Recommending
Authorities, may appoint a person to act in his place for the period of
such disability.  And such person shall, upon such appointment, he
deemed for all purposes of this et to he a member of sneh Couneil
during such period.

10. If a Council of Conciliation shall he appointed for the entire
Colony, the parties to any reference to a Council of Conciliation may
cach select two members of such Council, so that the Council to deal
with such reference shall consist of four persons, or, at their discretion,
may cach appoint two persons, not being members of such first-
mentioned Couneil appointed pursuant to section four of this Act;
and cvery such Council <o appointed shall have the powers and he
entitled to the remuneration hereinbelore mentioned.

Procedure for Coaciliation.

11. Any dispute or claim within the meaning ol this Act may
be referved for scettlement to a Council of Conciliation in manner
following :—

(1) The parties to such dizpule or claim may jointly agree, in
the preseribed manner, to refer sueh dispute or claim for
scttlement {o a Council of Coneiliation.

(1) Either party te such dispute or elaim may, in the preseribed
manner, lodge an application with the Clerk of Awards
requesting  that such dispute or claim he veferved for
scttlenient to o Council of Coneiliation.

(11) Either party to a dispute ov elaim may, for the purposes
of this Act, be represented by one or more persons (not
excceding three) authorized in writing by such party to
represent him cr them, and shall he hound by the acfs of
every such represeutative ov representatives. And where
the persons interested in any such dispute or claim, as a
party, number more than twenty, they may appoint or cleet,
m such manner as they may think proper, any one or more

persons
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persons (not exceeding three) 1o represent them as aforesaid.
And such person or persons may be designated the Manager,
or Managers, of the case.

(1v) The Clerk of Awards, on reeeipt of any such agreement or
application for a reference to a Council of Concﬂmtlon shall
forthwith lay the same before the Council mentioned in such
agreement or application at a meeting of such Council o he
convened by lum in the preseribed manner, and, subject to
the provisions of this Act and the regulations, hall cm\
out all direetions of the said Council in order 1o cfiect
settlement of the dispute or claim referred to it

(v) The Clerk of Awards shall transmit a report of the result of
every such reference, certified under the hands of the members
of the Council of Coneciliation, together with all papers
relating to the refevence, to the President of the Council of
Arbitration, which report and papers shall be filed of record
by such President.

12. If the Council of Coneiliation shall, by writing signed by the Council to report
nme mbcrs thereof, report to the Clerk of Aw ardls that they have been q:;‘t‘l‘f;]'é‘l’lf“‘“‘l;:';‘s_"“t
unable to bring about any scttlement or adjustment of any dispute or upon cither party
claim referred to them safisfactory to the parties thereto [and it shall he may proceed to
the duty of such Council in every such case to make such report], the
Clerk of Awards on the receipt of such report shall transmit a copy
(certified by him) of such report to cach party to the dispute or claim,
whereupon cither partv may, in the preseribed manner, require the
Clerk of Awards {o rvefer the sald dispute or claim to the Counceil of
Arbitration for scttlement by award.  The Clerk o Awards shall
thercupon transmit all the papers in the reference to the President of
the Council of Arbitration in the prescribed manner.

The Conucil of Arbilralion.

13. There shall be one Council of Arbitration for the settlement Establishment of
by award of disputes and claims pursuant to this Aet.  Such Couneil (el ol
shall consist of three members, one to be appointed by the Governor
on the recommendation of the Recommending Authority in the fourth
scetion of {his Act deseribed representing the employees, and one to
he appomtcd by him on the recommendation of the Recommending
Authority in the said fourth scetion described representing tho
cmployers, and, in cach case, in accordance with the regulations to be
made in pursuance of this Act. The third member, who shall he the
President of the Council, shall e appointed in manner following,
namely :—The two members so appointed may, within twenty-one
days after their appointment, submit to the Minister the name of
some impartial person for the position of President.  And in case of
failure so to do on the part of the said two members, then the Governor
shall appoint as President an impartial person not personally connected
with or interested in any trade or industry, or likely by reason of his
former occupation, business, vocation, or other influenee, to he biased in
favour of, or against, cmployers or empleyees.  As soon as practicable
after a full Council shall have been appointed by the Governor, the
names of the members of the Couneil of Arbitration so appointed shall
be notified in the Gazetle by the Minister.

14. Every member of the Council of Arvbitration, shall be re- Remuneration of
munerated for his services in such manner and acccording to such Byees of, Gouncil
rate of payment as the Governor shall appoint, but subject to Parlia-
mentary provision being made thercfor.

15. (1) 'The term of office of a moml)cr of such Council shall he Puration, tenure,and
two years; at the end of which term, and of every suecessive term of ]‘,‘,‘Lf,‘,‘]l]’,ﬁi‘ff“('f:;‘m‘;fl
two years a fresh appointment of members shall he made pursuant to of Arbitration, &c.
this Act. (11)
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(11) Every member of such Council shall he cligible after
the expirvy or other termination of his term of office for re-appoint-
ment for a like term.

(r11) If the President of such Couneil shall he declared a
bankrupt, or shall make a composition with his creditors, or make an
assignment of his property or salary for the henefit of his ereditors,
lie shall be decmed thereby to have vacated his office of President.

(1v) The President shall hold office during ability and good
behaviour subjeet to the limitation of the term of office herein declared.

(v) The President shall not engage during his term of office
in any employment outside the duties of such office.

16. (1) Any vacancy in such Council arising through the
death, resignation, or dlxquallﬁcatlon of any member theroof s shall be
filled bs the Governor for the term of oﬂuo or the residuce of such
term (as the ecase may be), in accordance with the respective methods
prescribed by this Aect.

(1) The Governor may appoint a person to he Acting
President of the Council of Arbitration in ease the President of such
Council shall be unable to act as such from illness or other temporary
disability 1 And such Acting President shall upon such appointment
have all the powers and perform all the duties conferred and imposed
by this Act upon the President.

(111) If any member of such Council otherthan the President
shall, from illness or from any other disability howsoever arvising, be
unable to perform the duties of his office in respeet to any dispute or
claim hercunder, the parties thereto may consent, in writing under their
respective lmndx to the appointment, 1)\' the Governor, of a member to
act for and in the place of the member duri ing such dlb‘lblhf) ; and the
Governor may appoint the person so nominated, who shall thereupon
be deemed a member of such Couneil for all purposes relating to such
dispute or claim, and to the hearing and determination thereof.

17. In any case where the Council of Conciliation has, upon a
reference to it of any dispute or elaim under this Aet, heen unable to
bring about a scttlement or adjustment of the same; and thereupon,
such dispute or claim has, pursuant to the provisions hereinbefore
contained, been referred to the Council of Arbitration for its award,
it shall be lawful for the members of such Counecil of Conciliation,
subject to the consent in writing of both parties to the said dispute
or claim having heen first obtained, to sit as assessors upon such refer-
ence to the Council of Arbitration, two members of the Council of
Conciliation on hehalf of ecach such party: Provided always that no
such assessor shall take any part in the hearing or determination of the
reference, other than as an assessor sitting to inform the Council of
Arbitration when ealled upon to do so, and that no such member sitting
as an assessor shall be entitled to niere than half fees for so sitting.

18, Any dispute or claim within the meaning of this Act may
be referred to the Council of Arbitration for its hearine and deter-
mination in any of the following ways :

(1) On application in the 1)1‘@\01‘11)0(1 manner to the Clerk of
Awards by either party to a dispute or claim which, having
been referred to a Council of Conciliation, has not been
settled or adjusted by such Council.

(1r) On application in like manner to the Clerk of Awards by
both parties to a dispute or elaim within the meaning of this
Act, which has not been so referred as aforesaid.

Provided that if' the award of the Couneil of Arbitration shall not be
complied with or carricd out by the parties o any dispute or claim as
aloresaid, or for any reason shall have proved abortive, the parties to
the reference or cifher of them shall not thereby be precluded from
referring
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referring the same to the Council of Conciliation, or from making
a sccond reference to such Council where a former reference las
already been made to it.

19. The Council of Arbitration shall sit and conduct its
proceedings as in open Court, and in making its decisions shall be
governed as far as practicable by the punclples of equity and good
conscience. The President shall, for the purpose of preserving order
during any sitting of the Council, have all the powers of a Judge of a
Superlor Cowrt of Record : Provided that no party to any proc C(,dlnﬂs
either before the Council of Conciliation or the Council of “Arhitration
shall be represented hy Counsel or Attorney or by any paid agent other
than one or more of the persons between ‘whom the dlsputc or claim
has arisen.

20. The award of the Council of Arbitration shall he made
by the President within one month after such Council shall have
completed its sittings for the hearing of any reference, and shall he
by and under the hands of a majority of the members of the Council,
and the official scal of the Council shall be attached thereto. Every
such award shall he published in the Gazeffe, and in one or more
newspapers eirculating in the Industrial District within which the
claim or dispute, the sub]cct of such award, arose. A copy of the
award, certified under the hand of the President of the said Council,
shall be deposited in the offlice of the said Council and also of the

Yegistrar of Trade Unions, and shall he open to inspeetion without
charge during office hours.

21. Either party {o a reference to the Council of Arbitration
may, at any time before award made, by writing under the hands
of such party in tiie prescribed manner, agree to he bound by the
award of the Council upon such reference in the same manner as parties
ave bound upon an award made pursuant to a reference to Arbitration
or the order of the Supreme Court or of any Judge thercof. Tvery
agrecement so to be hound shall he laid before the other party to the
reference by the Clerk of Awards, and if such other party also agrecin
like manner to be bound by the said award, then the said award may he
made a Rule of the Supreme Court on the application of cither party.

General and Aiscellaineous Provisions.

22, (1) It shall be Iawful for a Council of Conciliation, and
such Council is hereby authorized and required by its Clerk
of Awards, or any member of such Council, at the request in
writing of any of the parties, and for the President of the Council of
Arbitration, to summon any witness or witnesses to appear and give
evidence on oath or affirmation as may be nceessary before such
Council, respeetively, at the time and place appointed for hearing and
dctu'mmmp' any (11\])1110 or claim under this Act (which time and
place shall be speeilied in the summons); and if any person so
summoned shall not appear before such Coun(,il at the time and place
speeified in such saummons, or give some reasonable excuse for the
default, or, appearing according Yo such summons, shall not submit
to be (‘\ammed as a witness, and give evidenee before such Council
touching the matter of such (11\Plltb or claim, provided reasonable
trav elhnw expenses have been tendered to such witness by the party
at \\hosc instance the summons is issued, then it shall be lawful for
any Justice of the Peace, and hLe is hereby authorized (proof on oath,
in the case of any person not appea wing according to such suimmons,
having been first made hefore such Justice of the due service of such
summons on every such person by delivering the same to him, or by
leaving the same at the usual place of abode of such pcrson), by
warrant under the hands of any such Justice, to commit any such

person
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person so making default in appeaving, or appearing and refusing to
give cvidence, to some prison or place of detention for any time ot
exceeding two calendar months, or until such Derson shall submit
himself to be examined und give his evidence before such Council as
aforesaid ; provided, always tlmt in case such dispute or claim shall
be heard and determinml b\,l,orc such offender shall submit to be
examined and give evidence as aforesaid, then such offender may
be imprisoned for the full term of such commitment.

(1r) It shall be lawful for a Council of Conciliation, and for
the Council of Avbitration, and for any member of any such Couneil
without any other warrant than this Act, at any time to enter upon any
manufactory, building, workshop, factory, mine, mine workings, shed or

- premises of any kind whatsoever, wherein or in respeet of which any

work is being, or has been done, or commenced, or any matter or thing
is taking or has taken place, which has been made the subject of a
reference to such Council ; ; and to inspect and view any work, material,
machinery, appliances, matter or thing whatsoever being in such
manufactory, building, workshop, factory, mine, mine workings, shed, or
premises. Andany person who shall hinder or obstruct any other person
n the exercise of any power conferved on such last-mentioned person hy
this section, or who shall refuse to such person entranee during any such
time as aforesaid to any such manufactory, huilding, workshop, factory,
mine, mine w 01'1\111(_1~, shed, or premises, shall for every such offence
ineur a penalty not exce ceding five hundred pounds, to be recovered in
a summary way before any Stll)(“v(l ary or Police Magistrate.

23." A claim or dispute under this Act shall include any matter
as to which there is a disagreement between any employer and lis
employecs respeeting,—

(1) The price to be paid tor work done, cr in conrse of being done,
whether such disagreement shall have arisen with 1'051)(\(,‘0 o
wages as agreed upon, or the hours or times of working as
agreed upon.

(rr) Damage alleged to have heen done to the work, delay in
finishing the same, not linishinw the siome in a good and
workmanlike manner, ov according to agreement, or with
respeet to materials suppuod to cmp!m(‘ s and f\llww d to be
had, or unfit, or unsuitable.

(111) The price to be paid for winning any mineral or substance
mined, or obtained by mining, hewing, quau\mg, or other
process ; the allowances, it any, to be made for bands, refuse,
faults, or other causes whereby the mining of the mineral or
substance is impeded.

(1v) The performanes or non-performance of any stipulation or
matter alleged to have been embodied in any agreement
whether in writing or not.

(v) Imsufficient or unw Fholesonie food supphml to cmployees where
{here is an agreement to vietual them, or to supply 111“‘
with provisions ov stores of any kind.

(vi) Ill-ventilated, or dangerous workings, ov places in mines, or
unwholesome or insanitavy rooms, or other places of accom-
modation, in which work is he ing perforined, or want of
necessary conveniences in connection with such rooms or
places.

(vi1) Any established custom, or usage of any industry, employ-
ment, or Distriet.

(virr) The dismissal or employment under agreement of any
employees or number of emyloyees.

24. No claim ov dispute shall be the subject of conciliation
or arbitration under this Aet, in any case in which the employees

affected
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affected by such claim or dispute shall be fewer in number than ten.
And in every case referred to a Council of Avhitration, such Council shall
have power to require any party to the elaim or dispute so referred to
name not more than three persons, who upon their consent in writing,
shall for all purposes of thie veference be taken to represent such party.
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25. The Governor may make regulations for the purpose of Regulations.

giving effeet toany of the provisions or requirements of this Act.  And
all such regulations not being inconsistent with this Aet shall have
the full effect of law on publication in the Gazetfe. Lvery such regula-
tion shall be Iaid before Parliament within fourteen days after it has
been published in the Geazelle, it Parliament be then in Session;
but if not, or it Parlinment be in veecess, then such reeulation shall
be laid before it, within fourteen days from the date of the fivst day
of the ensuing Session or veassembling of Parliament.

26. All expenses connected with the administeation of this Act
not hereinbefore provided for, exelusive of the expenses of the parties
and witnesses concerned in any dispute or matter referred either to a
Council of Conciliation or the Council of Avbitration, shall be defrayed
from sueh annual appropriationsas Parliament shall malke in that behalf.

Fxpenses of Aet,
how defrayed,

27. In the construction and for the purposes of this Act, the Interpetation of

expression ““ Governor” means Governor with the advice of the
Exccutive Council;  Minister” means the vesponsible Minister
charged with the administration of this Act; ¢ prescribed” means
preseribed by any Regulation made under this Aet.

terms,

28. This Act may be cited for all purposes as the “Trade Siort tifle,

Disputes Coneciliation and Arbitration Aect, 1892, and shall continue
in foree for four years from the commencement thereof and no longer.



